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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 


MONSANTO COMPANY and 
MONSANTO TECHNOLOGY LLC, C. A. No. 04-305-SLR 
(Lead Case) 
Plaintiffs, 
JURY TRIAL DEMANDED 
V. 
PUBLIC VERSION 


SYNGENTA SEEDS, INC., and 
SYNGENTA BIOTECHNOLOGY, INC., 
et al. 


eee ee ee ee ee Oe ee 


Defendants. 
ANSWER AND COUNTERCLAIMS OF MONSANTO COMPANY AND 
MONSANTO TECHNOLOGY LLC TO SYNGENTA SEEDS, INC.’S 
SECOND AMENDED ANTITRUST COMPLAINT 
Defendants Monsanto Company and Monsanto Technology LLC (collectively 


“Monsanto”) hereby answer plaintiff Syngenta Seeds, Inc.’s (“plaintiff or “Syngenta’’) 


Second Amended Complaint (“complaint”) as follows:' 


NATURE OF THE ACTION 
I. Monsanto denies the allegations contained in paragraph 1. 
ee Monsanto denies the allegations contained in paragraph 2. 
3. Monsanto denies the allegations contained in paragraph 3. 
4. Monsanto denies the allegations contained in paragraph 4. 


Monsanto denies the allegations contained in paragraph 5. 
Monsanto denies the allegations contained in paragraph 6. 


Monsanto denies the allegations contained in paragraph 7. 


eo ss Ms 


Monsanto denies the allegations contained in paragraph 8. 


' Syngenta’s original Complaint was filed in Syngenta Seeds, Inc. v. Monsanto Company 
et al, C.A. No. 04-CV-908 (SLR), which was consolidated with the above captioned 
action by the Court’s March 24, 2005 Order. 
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9. Monsanto denies the allegations contained in paragraph 9. 

10. Monsanto denies the allegations contained in paragraph 10. 

11. | Monsanto denies the allegations contained in paragraph 11. 
JURISDICTION AND VENUE 


12. | Monsanto admits that plaintiff's complaint purports to be an action for 
which this Court has jurisdiction under 28 U.S.C. §§ 1331 and 1337, 15 U.S.C. §§ 15, 22, 
and 26, and 15 U.S.C. §§ 1121, 1125. 

13. Monsanto admits that plaintiffs complaint purports to be an action for 
which this Court has personal jurisdiction over Monsanto. Monsanto Company and 
Monsanto Technology LLC admit they are entities organized and existing under the laws 
of the State of Delaware. 

14. Monsanto admits that plaintiff's complaint purports to be an action for 
which this district is the proper venue under 28 U.S.C. § 1391 and 15 U.S.C. §§15 and 


26. Monsanto denies the remaining allegations contained in paragraph 14 insofar as the 


allegations purport to provide any basis for imposing any liability upon Monsanto. 


THE PARTIES 
15. | Monsanto admits the allegations contained in paragraph 15. 
16. | Monsanto admits the allegations contained in paragraph 16. 
17. Monsanto admits the allegations contained in paragraph 17. 


18. | Monsanto admits the allegations contained in paragraph 18. 


wa 
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FACTUAL BACKGROUND 
A. Corn Seeds And Traits 


19. Monsanto admits the allegations contained in paragraph 19. 
20. | Monsanto admits the allegations contained in paragraph 20. 
21. Monsanto admits the allegations contained in paragraph 21. 


1. Biotechnology Crop Traits 

2 Monsanto denies the allegations contained in paragraph 22. 

23. | Monsanto admits the allegations contained in paragraph 23. 

24. Monsanto admits the allegations contained in paragraph 24. 

25. | Monsanto admits that there are currently two events approved for making 
glyphosate tolerant corn seed, referred to as NK603 and GA21®. Monsanto denies the 
remaining allegations contained in paragraph 25. 

26. Monsanto admits the allegations contained in paragraph 26. 

aT Monsanto admits the first two sentences of paragraph 27. Monsanto lacks 
knowledge or information sufficient to form a belief as to the truth of the allegations 
contained in the last sentence of paragraph 27 and on that basis, denies the allegations in 
the last sentence of paragraph 27. 

vas The Corn Seed Chain of Distribution 

28. | Monsanto denies the allegations contained in paragraph 28. 

29. | Monsanto admits the allegations contained in paragraph 29. 

30. | Monsanto admits that foundation seed companies develop foundation seed 
lines or inbred seed lines that are sometimes licensed or sold to hybrid seed companies 
for use in producing hybrid seed corn. Monsanto further admits that hybrid seed corn 
may be produced by crossing two inbred seed lines. Monsanto denies the remaining 
allegations contained in paragraph 30. 


31. | Monsanto admits the allegations contained in paragraph 31. 
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B. Monsanto 
1; Monsanto’s Acquisition of Trait and Foundation Seed Assets 
32. | Monsanto admits that Monsanto Company has acquired certain intellectual 


property and other assets. Monsanto denies the remaining allegations contained in 
paragraph 32. 

33. | Monsanto admits that in 1996, Monsanto Company acquired a minority 
interest in DEKALB Genetics Corporation. Monsanto also admits that in 1997, 
Monsanto Company acquired certain intellectual property rights from DEKALB Genetics 
Corporation by license. Monsanto denies the remaining allegations contained in 
paragraph 33. 

34. Monsanto admits that since 1997, ECB-resistant corn has been sold by 
Monsanto and Monsanto’s licensees under the trade name YieldGard®. 

35. Monsanto admits that in February 1997, Monsanto Company acquired 
Asgrow Seed Company. Monsanto also admits that following the acquisition of Asgrow 
Seed Company, research collaboration between Asgrow Seed Company and AgrEvo was 
terminated. Monsanto denies the remaining allegations contained in paragraph 35. 

36. | Monsanto admits that in September 1997, Monsanto Company acquired 
Holden Foundation Seeds, Inc. Monsanto denies the remaining allegations contained in 
paragraph 36. 

37. Monsanto admits that in 1998, it announced that it would acquire the 
remaining shares of DEK ALB Genetics Corporation. Monsanto denies the remaining 
allegations contained in paragraph 37. 

38. | Monsanto denies the allegations contained in paragraph 38. 

39, | Monsanto admits that in 1998, Roundup Ready® glyphosate resistant corn 
utilizing GA21® technology that was developed by DEKALB Genetics Corporation was 
commercially sold. Monsanto denies the remaining allegations contained in paragraph 


39. 
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40, Monsanto admits that in 1997, Rhone-Poulenc sued DEKALB Genetics 
Corporation and Monsanto Company. The allegations contained in the complaint in that 


action speak for themselves. Monsanto denies the remaining allegations contained in 


paragraph 40. 
4]. Monsanto denies the allegations contained in paragraph 41. 
42. Monsanto denies the allegations contained in paragraph 42. 
43. Monsanto admits the allegations contained in paragraph 43. 
re Monsanto’s Licensing Practices 
44. Monsanto denies the allegations contained in paragraph 44. 
45, Monsanto admits that it has derived revenues, directly or indirectly, from 


farmers through either grower fees or royalties collected by seed companies or 
retailers/dealers on behalf of Monsanto. Monsanto further admits that the royalty was 
$18 per unit on its Roundup Ready® corn for the crop year 2003. Monsanto denies the 
remaining allegations contained in paragraph 45. 

46. Paragraph 46 purports to selectively quote from or paraphrase a document, 
which speaks for itself. Monsanto denies the remaining allegations contained in 
paragraph 46. 

47. Paragraph 47 purports to selectively quote from or paraphrase a document, 
which speaks for itself. Monsanto denies the remaining allegations contained in 
paragraph 47. 

48. Monsanto admits that it has various written agreements with seed 
companies regarding Monsanto’s NK603 glyphosate-tolerant corn trait, its ECB-resistant 
corn trait, its CR W-resistant corn trait and other products. The terms of those agreements 
speak for themselves. Monsanto denies the remaining allegations contained in paragraph 
48. 


49. Monsanto denies the allegations contained in paragraph 49. 
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50. Paragraph 50 purports to selectively quote from or paraphrase a document, 
which speaks for itself: Monsanto denies the remaining allegations contained in 
paragraph 50. 

Sl. Paragraph 51 purports to selectively quote from or paraphrase a document, 
which speaks for itself. Monsanto denies the remaining allegations contained in 
paragraph 51, 

52. | Monsanto admits the second sentence of the allegations contained in 
paragraph 52. Monsanto denies the remaining allegations contained in paragraph 52. 

3. Monsanto’s Strategy and Dominance 

53. Monsanto admits that in “recent years” it has focused on its trait and seed 
businesses, among others. Monsanto further admits that paragraph 53 selectively quotes 
from or paraphrases Monsanto’s 2003 Annual Report, which speaks for itself. Monsanto 
denies the remaining allegations contained in paragraph 53. 

54. Monsanto denies the first sentence of paragraph 54. Monsanto admits that 
it is a supplier of biotechnology traits in the U.S., a supplier of foundation seeds and a 
supplier of hybrid seeds and other crop protection products. Monsanto denies the 
remaining allegations contained in paragraph 54. 

55. | Monsanto denies the first sentence of paragraph 55. Monsanto is without 
knowledge or information sufficient to form a belief as to the truth of the remaining 
allegations contained in paragraph 55, and on that basis, denies the allegations. 

56. | Monsanto admits that Holden’s is a leading foundation seed provider. 
Monsanto denies the remaining allegations contained in paragraph 56. 

57. | Monsanto admits that DEKALB and Asgrow are wholly-owned 
subsidiaries of Monsanto. Monsanto further admits that Asgrow is active in selling 
hybrid corn Seed. Monsanto denies the remaining allegations contained in paragraph 57. 

58. | Monsanto admits that it is a leading producer of glyphosate-based 


herbicide sold in the United States. Monsanto is without knowledge or information 


Case 1:04-cv-00305-SLR Document 142 ~~ Filed 10/03/2005 Page 8 of 41 


sufficient to form a belief as to the truth of the remaining allegations contained in 
paragraph 58, and on that basis, denies the remaining allegations. 

C. Syngenta 

59. | Monsanto admits that Syngenta sells a wide range of agricultural products, 
including seeds and other crop protection products. Monsanto further admits that 
Syngenta sells via a license at least one biotechnology trait in the United States. 
Monsanto is without knowledge or information sufficient to form a belief as to the truth 
of the remaining allegations contained in paragraph 59, and on that basis, denies the 
allegations. 

60. Monsanto admits that Syngenta markets an ECB-resistant corn trait, Btl 1. 
Monsanto further admits that Syngenta licenses the Bt11 trait from Monsanto under a 
written agreement, the terms of which speak for themselves. Monsanto denies the 
remaining allegations contained in paragraph 60. 

61. Monsanto admits that Syngenta sells a glyphosate-tolerant soybean seed. 
Monsanto further admits that the glyphosate-tolerant soybean trait is licensed from 
Monsanto under a written agreement, the terms of which speak for themselves. 
Monsanto denies the remaining allegations contained in paragraph 61. 

62. | Monsanto denies the allegations contained in paragraph 62. 

63. | Monsanto admits the allegations contained in paragraph 63. 

64. | Monsanto admits that on May 12, 2004, Syngenta AG announced it had 
acquired certain intellectual property rights in GA2]1® from Bayer CropScience. 
Monsanto denies the remaining allegations contained in paragraph 64. 

65. | Monsanto admits that on May 12, 2004, Syngenta AG issued two press 
releases, one relating to Advanta BV and one relating to GA21®, which speak for 
themselves. To the extent paragraph 65 purports to characterize those documents, 
Monsanto denies the allegations contained in paragraph 65. 


66. | Monsanto admits the allegations contained in paragraph 66. 
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67. | Monsanto is without knowledge or information sufficient to form a belief 
as to the truth of the allegations contained in paragraph 67, and on that basis, denies the 
allegations. 

68. | Monsanto admits that Syngenta has offered for sale various products 
containing Monsanto’s GA21 trait without Monsanto’s consent or a license to do so. 
Monsanto denies the remaining allegations contained in paragraph 68. 

69. Monsanto is without knowledge or information sufficient to form a belief 
as to the truth of the allegations contained in paragraph 69, and on that basis, denies the 


allegations. 


D. Monsanto’s Alleged Unlawful Conduct And Practices To Exclude 
Syngenta From The Traits And Foundation Seed Market 


70. | Monsanto denies the allegations contained in paragraph 70. 

71. Monsanto denies the allegations contained in paragraph 71. 

dae Monsanto admits that on May 12, 2004, it filed a lawsuit captioned 
Monsanto Company et al vy. Syngenta Seeds, Inc., et al., C.A. No. 04-305 (D. Del.). 
Monsanto denies the remaining allegations contained in paragraph 72. 

73. | Monsanto denies the allegations contained in paragraph 73. 

74. | Monsanto denies the allegations contained in paragraph 74. 

75. Monsanto admits that it filed an action on July 27, 2004 captioned DeKalb 
Genetics Corporation v. Syngenta Seeds, Inc, et al., CA No. 04C50323, which has been 
transferred to this Court. Monsanto denies the remaining allegations contained in 
paragraph 75. 

76. Monsanto denies the allegations contained in paragraph 76. 

77. Paragraph 77 purports to selectively quote from or paraphrase a document, 
which speaks for itself. Monsanto denies the remaining allegations contained in 
paragraph 77. 


78. Monsanto denies the allegations contained in paragraph 78. 
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79. | Monsanto denies the allegations contained in paragraph 79. 
80. | Monsanto denies the allegations contained in paragraph 80. 
81. | Monsanto denies the allegations contained in paragraph 81. 
82. Monsanto denies the allegations contained in paragraph 82. 
83. Paragraph 83 purports to selectively quote from or paraphrase a document, 


which speaks for itself. Monsanto denies the remaining allegations contained in 
paragraph 83. 

84. Paragraph 84 purports to selectively quote from or paraphrase a document, 
which speaks for itself. Monsanto denies the remaining allegations contained in 
paragraph 84. 

85. Paragraph 85 references a document, which speaks for itself. Monsanto 
denies the remaining allegations contained in paragraph 85. 

86. Monsanto admits the allegations contained in paragraph 86. 

87. Paragraph 87 purports to characterize a Federal Circuit decision, which 
speaks for itself. Monsanto denies the remaining allegations contained in paragraph 87. 

88. Monsanto admits that it entered into a settlement agreement with Aventis 
(now Bayer CropScience) regarding the use of GA21® corn through the 2004-planting 
season. The terms of that settlement agreement speak for themselves. Monsanto denies 
the remaining allegations contained in paragraph 88. 

89. | Monsanto denies the allegations contained in paragraph 89. 

90. | Monsanto denies the allegations contained in paragraph 90. 

91. Paragraph 91 purports to selectively quote from or paraphrase a document, 
which speaks for itself. Monsanto denies the remaining allegations contained in 
paragraph 91. 

92. Paragraph 92 purports to selectively quote from or paraphrase a document, 
which speaks for itself. Monsanto denies the remaining allegations contained in 


paragraph 92. 
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93. | Monsanto denies the allegations contained in paragraph 93. 

94. Paragraph 94 purports to selectively quote from or paraphrase a document, 
which speaks for itself. Monsanto denies the remaining allegations contained in 
paragraph 94. 

95. Monsanto denies the allegations contained in paragraph 95. 

96. | Monsanto admits the allegations contained in paragraph 96. 

97. | Monsanto admits that it sent a letter to seed companies on or about May 
13, 2004, which speaks for itself. Monsanto denies the remaining allegations contained 
in paragraph 97. 

98. | Monsanto denies the allegations contained in paragraph 98. 

99. | Monsanto denies the allegations contained in paragraph 99. 

100. Monsanto denies the allegations contained in paragraph 100. 

101. Paragraph 101 purports to selectively quote from or paraphrase a 
document, which speaks for itself. Monsanto denies the remaining allegations contained 
in paragraph 101. 

102. Paragraph 102 purports to selectively quote from or paraphrase a 
document, which speaks for itself. Monsanto denies the remaining allegations contained 
in paragraph 102. 

103. Paragraph 103 purports to selectively quote from or paraphrase a 
document, which speaks for itself. Monsanto denies the remaining allegations contained 
in paragraph 103. 

104. Paragraph 104 purports to selectively quote from or paraphrase a 
document, which speaks for itself. Monsanto denies the remaining allegations contained 
in paragraph 104. 

105. Paragraph 105 purports to selectively quote from or paraphrase a 
document, which speaks for itself. Monsanto denies the remaining allegations contained 


in paragraph 105. 
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106. Monsanto denies the allegations contained in paragraph 106. 

107. Monsanto denies the allegations contained in paragraph 107. 

108. Monsanto denies the allegations contained in paragraph 108. 

109. Monsanto denies the allegations contained in paragraph 109. 

110. Monsanto denies the allegations contained in paragraph 110. 

111. Monsanto denies the allegations contained in paragraph 111. 

112. Monsanto admits that it has or had written agreements with certain seed 
companies entitled the License Incentive Agreement, the terms of which speak for 
themselves. Monsanto denies the remaining allegations contained in paragraph 112. 

113. Monsanto denies the allegations contained in paragraph 113. 

114. Monsanto denies the allegations contained in paragraph 114. 

115. Monsanto admits that its ECB-resistant trait is called MON810 and that 
MON810 is licensed under the YieldGard® trademark. Monsanto also admits that 
certain MON810 license agreements permit MON810 to be stacked with other traits, 
including the glyphosate-tolerant event, NK603. Monsanto denies the remaining 
allegations contained in paragraph 115. 

116. Monsanto is without knowledge or information sufficient to form a belief 
as to the truth of the allegations contained in the first sentence of paragraph 116, and on 
that basis, denies the allegations. Monsanto admits that Syngenta markets an ECB- 
resistant corn trait, Btl1. Monsanto further admits that Syngenta licenses the Bt11 trait 
from Monsanto under a written agreement, the terms of which speak for themselves. 
Monsanto denies the remaining allegations contained in paragraph 116. 

117. Monsanto admits that Dow AgroSciences/Pioneer market an ECB event 
under the trade name Hurculex® and that certain of the technology relating to that 
product is licensed from Monsanto under a license agreement providing for a royalty 
payment. Monsanto denies the remaining allegations contained in paragraph 117. 


118. Monsanto denies the allegations contained in paragraph 118. 


1] 
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119. Monsanto is without knowledge or information sufficient to form a belief 
as to the truth of the allegations contained in paragraph 119, and on that basis, denies the 
allegations. 

120. Monsanto admits that Syngenta has offered for sell a stacked GA21/BT11 
product without Monsanto’s consent or a license to do so. Monsanto denies the 
remaining allegations contained in paragraph 120. 

121. Monsanto denies the allegations contained in paragraph 121. 

122. Monsanto denies the allegations contained in paragraph 122. 

123. Monsanto denies the allegations contained in paragraph 123. 

124. Monsanto denies the allegations contained in paragraph 124. 

125. Monsanto is without knowledge or information sufficient to form a belief 
as to the truth of the allegations contained in the last sentence in paragraph 125, and on 
that basis, denies the allegations. Monsanto denies the remaining allegations contained in 
paragraph 125. 

126. Monsanto denies the allegations contained in paragraph 126. 

127. Monsanto denies the allegations contained in paragraph 127. 

128. Monsanto denies the allegations contained in paragraph 128. 

129. Monsanto denies the allegations contained in paragraph 129 

130. Monsanto denies the allegations contained in paragraph 130. 

131. Monsanto denies the allegations contained in paragraph 131. 

132. Monsanto denies the allegations contained in paragraph 132. 

133. Monsanto admits that it explored the possible acquisition of Advanta in 
early 2004. Monsanto denies the allegations contained in paragraph 133. 

134. Monsanto denies the allegations contained in paragraph 134. 

135. Monsanto denies the allegations contained in paragraph 135. 

136. Monsanto denies the allegations contained in paragraph 136. 


137. Monsanto denies the allegations contained in paragraph 137. 
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ALLEGED RELEVANT MARKETS AND MONSANTO’S 
ALLEGED MONOPOLY POWER 


A. Glyphosate-Tolerant and Stacked Corn Traits 

138. Paragraph 138 states a legal conclusion to which no answer is required. 
To the extent an answer is deemed required, Monsanto denies the allegations contained in 
paragraph 138. 

139. Monsanto denies the allegations contained in paragraph 139. 

140. Monsanto denies the allegations contained in paragraph 140. 

141. Monsanto denies the allegations contained in paragraph 141. 

142. The first sentence of paragraph 142 states a legal conclusion as to which 
no answer is required. To the extent an answer is deemed required, Monsanto denies the 
allegations contained in the first sentence of paragraph 142. Monsanto denies the 
allegations contained in the last sentence of paragraph 142. Monsanto admits the 
allegations contained in the second, third and fourth sentences of paragraph 142. 

143. Monsanto denies the allegations contained in paragraph 143. 

144. Monsanto denies the allegations contained in paragraph 144. 

145. Monsanto denies the allegations contained in paragraph 145. 

B. European Corn Borer-Resistant and Stacked Corn Traits 

146. Paragraph 146 states a legal conclusion to which no answer is required. 
To the extent an answer is deemed required, Monsanto denies the allegations contained in 
paragraph 146. 

147, Monsanto denies the allegations contained in paragraph 147. 

148. Monsanto denies the allegations contained in paragraph 148. 

149, Monsanto denies the allegations contained in paragraph 149. 

150. Monsanto denies the allegations contained in paragraph 150. 

151. The first sentence of paragraph 151 states a legal conclusion as to which 
no answer is required. To the extent an answer is deemed required, Monsanto denies the 


allegations contained in the first sentence of paragraph 151. Monsanto denies the 
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allegations contained in the last sentence of paragraph 151. Monsanto admits the 
allegations contained in the second, third and fourth sentences of paragraph 151. 

152. Monsanto denies the allegations contained in paragraph 152. 

153. Monsanto denies the allegations contained in paragraph 153. 

154. Monsanto denies the allegations contained in paragraph 154. 

C. Foundation Corn Seeds 

155. Paragraph 155 states a legal conclusion to which no answer is required. 

To the extent an answer is deemed required, Monsanto denies the allegations contained in 
paragraph 155. 

156. Monsanto denies the allegations contained in paragraph 156. 

157. Monsanto denies the allegations contained in paragraph 157. 

158. Paragraph 158 states a legal conclusion to which no answer is required. 

To the extent an answer is deemed required, Monsanto denies the allegations contained in 
paragraph 158. 

159. Monsanto admits that it is a leading producer of corn foundation seeds in 
the United States. Monsanto denies the remaining allegations contained in paragraph 
159. 

160. Monsanto denies the allegations contained in paragraph 160. 

161. Monsanto denies the allegations contained in paragraph 161. 


162. Monsanto denies the allegations contained in paragraph 162. 
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PURPORTED EFFECTS OF DEFENDANTS’ UNLAWFUL SCHEME 


173. 


1. Effects on the Glyphosate-Tolerant Corn and Stacked Trait 


Markets 


Monsanto denies the allegations contained in paragraph 163. 
Monsanto denies the allegations contained in paragraph 164. 


Monsanto denies the allegations contained in paragraph 165. 


2 Effects on the ECB-Resistant and Stacked Corn Trait Markets 


Monsanto denies the allegations contained in paragraph 166. 
Monsanto denies the allegations contained in paragraph 167. 
Monsanto denies the allegations contained in paragraph 168. 
3. Effects on the Foundation Corn Seed Market 

Monsanto denies the allegations contained in paragraph 169. 
Monsanto denies the allegations contained in paragraph 170. 
Monsanto denies the allegations contained in paragraph 171. 


Monsanto denies the allegations contained in paragraph 172. 


CLAIMS FOR RELIEF 


COUNT ONE 


Glyphosate-Tolerant and Stacked Corn Trait Markets 
Sherman Act, Section 2 


Monsanto reasserts and incorporates by reference its answers to 


paragraphs 1-172 above. 


174, 
175. 
176. 
My, 
178. 
179. 


Monsanto denies the allegations contained in paragraph 174. 
Monsanto denies the allegations contained in paragraph 175. 
Monsanto denies the allegations contained in paragraph 176. 
Monsanto denies the allegations contained in paragraph 177. 
Monsanto denies the allegations contained in paragraph 178. 


Monsanto denies the allegations contained in paragraph 179. 
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180. Monsanto denies the allegations contained in paragraph 180. 
181. Monsanto denies the allegations contained in paragraph 181. 


COUNT TWO 


ECB-Resistant and Stacked Corn Trait Markets 
Sherman Act, Section 2 


182. Monsanto reasserts and incorporates by reference its answers to 
paragraphs 1-181 above. 
183. Monsanto denies the allegations contained in paragraph 183. 
184. Monsanto denies the allegations contained in paragraph 184. 
185. Monsanto denies the allegations contained in paragraph 185. 
186. Monsanto denies the allegations contained in paragraph 186. 
187. Monsanto denies the allegations contained in paragraph 187. 
188. Monsanto denies the allegations contained in paragraph 188. 
189. Monsanto denies the allegations contained in paragraph 189. 
190. Monsanto denies the allegations contained in paragraph 190. 


COUNT THREE 


Foundation Corn Seed Market 
Sherman Act, Section 2 


191. Monsanto reasserts and incorporates by reference its answers to 
paragraphs 1~190 above. 
192. Monsanto denies the allegations contained in paragraph 192. 
193. Monsanto denies the allegations contained in paragraph 193. 
194. Monsanto denies the allegations contained in paragraph 194. 
195. Monsanto denies the allegations contained in paragraph 195. 
196. Monsanto denies the allegations contained in paragraph 196. 
197. Monsanto denies the allegations contained in paragraph 197. 
198. Monsanto denies the allegations contained in paragraph 198. 


199. Monsanto denies the allegations contained in paragraph 199. 
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COUNT FOUR 
Lanham Act, Section 43(a) 


200. Monsanto reasserts and incorporates by reference its answers to 
paragraphs 1-199 above. 

201. Monsanto denies the allegations contained in paragraph 201. 

202. Monsanto denies the allegations contained in paragraph 202. 

203. Monsanto denies the allegations contained in paragraph 203. 

204. Monsanto admits the allegations contained in paragraph 204. 

205. Monsanto denies the allegations contained in paragraph 205. 

206. Monsanto denies the allegations contained in paragraph 206. 

DEMAND FOR TRIAL BY JURY 

207. Monsanto admits that plaintiff purports to demand a trial by jury, but 

denies that plaintiff has stated any claims that are triable. 
PRAYER FOR RELIEF 
In answer to the Prayer for Relief, Monsanto denies that plaintiff is 
entitled to any of the relief sought in paragraphs A—G of the Prayer for Relief and further 
denies that plaintiff is entitled to any relief whatsoever. 
GENERAL DENIAL 


Monsanto denies allegations contained in the complaint not expressly 


admitted in this Answer. 


DEFENSES 
The following defenses apply to all causes of action alleged in the complaint. 
First Defense 


Plaintiff's claims are barred for failure to state a claim upon which relief can be 


granted. 
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Second Defense 
Plaintiff's claims are barred by the statute of limitations. 
Third Defense 
Plaintiff's claims are barred by the doctrine of laches, waiver and/or estoppel. 
Fourth Defense 
Plaintiff has failed to mitigate its damages, if any. 
Fifth Defense 
Plaintiff lacks standing to assert the claims alleged in the complaint. 
Sixth Defense 
Plaintiff's claims are barred, in whole or in part, because Syngenta has not 
suffered, and will not suffer, any injury, including but not limited to injury of the type the 
antitrust laws were designed to prevent, nor sustained injury to a legally protected or 


cognizable interest, by reason of the conduct alleged in the Amended Complaint. 


Seventh Defense 
Any injuries or damages plaintiff may have suffered were caused solely 
and proximately by the acts or omissions of others. 
Eight Defense 
Any and all of Monsanto’s actions challenged by plaintiff were lawful, 
justified, and procompetitive, and were carried out in furtherance of Monsanto’s 
legitimate business interests. 


Ninth Defense 


Plaintiff has an adequate remedy at law and no basis exists for injunctive relief. 


Monsanto reserves the right to assert any additional defenses that may be 


disclosed during the course of additional investigation and discovery. 
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JURY DEMAND 
Monsanto demands a trial by jury on the Amended Complaint. 
PRAYER 
THEREFORE, having fully answered plaintiff's complaint, defendant Monsanto 
prays: 
(1) For dismissal of the Amended Complaint with prejudice; 


(2) For the award of Monsanto costs and attorneys’ fees, as may be 
allowed by law; and 


(3) For such other relief as the Court deems just and appropriate. 


COUNTERCLAIMS 
Counterclaimants Monsanto Company and Monsanto Technology LLC 
(collectively “Monsanto”), by their attorneys, complain against Counterdefendants 
Syngenta AG, Syngenta Participations AG, Syngenta Corp., Syngenta Seeds, Inc., 
Syngenta Biotechnology, Inc., Advanta USA, Inc., Garst Seed Company, and Golden 
Harvest Seeds, Inc. (collectively “Syngenta”), and for their causes of action allege and 


state as follows: 


NATURE OF THE CASE 
These counterclaims are filed by Monsanto for injunctive relief and to recover 
damages for injuries to its business and property by virtue of the fact that Syngenta has 
wrongfully obtained Monsanto’s GA21 trait and is marketing that trait under the 


Syngenta brand “Agrisure GT Advantage” (“Agrisure”). 
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JURISDICTION AND VENUE 
Li This action arises under 15 U.S.C. § 1125(a)(1) and Delaware statutory 
and common law. 
Ze Jurisdiction over this action is conferred on this Court by 15 U.S.C. 


§ 1121(a), 28 U.S.C. § 1331, and the principle of supplemental jurisdiction pursuant to 28 
U.S.C. § 1367. 

a. Counterdefendants reside or are otherwise found in this District. The 
unlawful acts alleged herein were performed or had effects within this District. 


4. Venue is proper under 28 U.S.C. §§ 1391 (a) and 1391(c). 


PARTIES 
A. The Counterclaimants 


5. Monsanto Technology LLC is a Delaware corporation with its principal 
place of business at 800 North Lindbergh Blvd., St. Louis, MO 63167. Monsanto 
Technology LLC is a leading provider of agricultural products and solutions, using 
innovation in plant biotechnology, genomics and breeding to improve productivity and to 
reduce the costs of farming. 

6. Monsanto Company is a Delaware corporation with its principal place of 
business at 800 North Lindbergh Blvd., St. Louis, MO 63167. It is a leading provider of 
agricultural products and solutions, using innovation in plant biotechnology, genomics 


and breeding to improve productivity and to reduce the costs of farming. 


B. The Counterdefendants 

7. Syngenta AG is a Swiss corporation with its principal place of business at 
Schwarzwaldallee 215, CH-4058 Basel, Switzerland. It is engaged in the sale of 
commercial seeds, fungicides, insecticides and herbicides. In 2004, its sales were 
approximately $7.3 billion; its employees numbered approximately 19,000 people in over 


90 countries, and it is listed on the Swiss and New York stock exchanges. Syngenta AG 
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has substantial ties to the United States through its own employees, agents and 
representatives, as well as through its wholly and partially owned subsidiaries Syngenta 
Seeds, Inc., Syngenta Corporation, Syngenta Biotechnology, Inc., Garst Seed Company, 
Golden Seed Company, LLC, Garwood Seed Company, J.C. Robinson Seeds, Inc., 
Sommer Bros. Seed Company and Thorp Seed Company, all of which Syngenta AG has 
at all pertinent times dominated and controlled. 

8. Syngenta Participations AG is a Swiss corporation with its principal place 
of business at Schwarzwaldallee 215, c/o Syngenta International AG, 4058 Basel, 
Switzerland. According to its entry in the Swiss business register, Syngenta 
Participations AG holds and manages ownership interests in foreign corporations 
engaged in the area of agrarian business and related sectors. Syngenta Participations AG 
is a wholly-owned subsidiary of counterdefendant Syngenta AG. 

, Syngenta Seeds, Inc. is a Delaware corporation with its principal place of 
business at 7500 Olson Memorial Hwy., Golden Valley, MN 55427. It is engaged in the 
sale of commercial seeds, fungicides, insecticides and herbicides. Syngenta Seeds, Inc. is 
a wholly-owned subsidiary of counterdefendant Syngenta AG. 

10. Syngenta Biotechnology, Inc. is a Delaware corporation with its principal 
place of business at 3054 Cornwallis Road, Research Triangle Park, NC 27709. It 
conducts research in the areas of weed, insect and disease control for crops at the genetic 
level. Syngenta Biotechnology, Inc. is a wholly-owned subsidiary of counterdefendant 
Syngenta AG. 

11. | Syngenta Corporation is a Delaware corporation with its principal place of 
business at 1800 Concord Pike, Wilmington, DE 19850. It is engaged in the sale of 
commercial seeds, fungicides, insecticides and herbicides. Syngenta Corporation is a 
wholly-owned subsidiary of counterdefendant Syngenta AG. 

12. Advanta USA, Inc. is a Delaware corporation with its principal place of 


business at 2369 330th Street, Slater, [A 50244. It is engaged in the sale of crop seeds, 


2] 


Case 1:04-cv-00305-SLR Document142 ~~ Filed 10/03/2005 Page 23 of 41 


including genetically modified corn seeds, which it sells under the Garst brand. Advanta 
USA, Inc. is wholly owned by Advanta B.V., in which Syngenta AG has a majority 
ownership. 

13. Garst Seed Company is a Delaware corporation with its principal place of 
business at 2369 330th Street, Slater, IA 50244. It is engaged in the sale of crop seeds, 
including genetically modified corn seeds. Garst Seed Company is wholly owned by 
Advanta USA, Inc., d/b/a Garst Seed Co., its ultimate parent being Syngenta AG. 

14. Golden Harvest Seeds, Inc. is a Delaware corporation with its principal 
place of business at 220 N. Eldorado Rd., Bloomington, IL 61704. It is engaged in the 
sale of crop seeds, including genetically modified corn seeds. Garwood Seed Co., 
Golden Seed Company, L.L.C., JC Robinson Seeds, Inc., Sommer Bros. Seed Company 
and Thorp Seed Co. are affiliated companies of Golden Harvest Seeds, Inc. (collectively 
the “Golden Harvest Companies”). Upon information and belief, Syngenta AG acquired 
ultimate majority ownership of each of the five affiliated companies that make up the 
Golden Harvest Companies. 

15. | Under the banner of “Syngenta Crop Protection,” or simply “Syngenta,” 
the Swiss parent corporation of Syngenta’s U.S. undertakings, Syngenta AG, actively 
directs and controls the U.S. business operations of counterdefendants Syngenta Seeds, 
Inc., Syngenta Biotechnology, Inc., Garst Seed Company, Golden Seed Company, LLC, 
Garwood Seed Co., J.C. Robinson Seeds, Inc., Sommer Bros. Seeds Company, and Thorp 
Seed Company. For example, Syngenta AG lists as its “major brands” several foreign 
and U.S. corporations, among them Garst, Golden Harvest, and NK. (See “Syngenta Fact 
Sheet,” available online at: 
http://www.syngenta.com/en/downloads/Syngenta_Factsheet_09_02.pdf). 

16. Upon information and belief, all of the counterdefendant subsidiaries 


report to Syngenta AG’s Executive Committee as part of Syngenta’s coordinated global 
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functions. The companies file a consolidated financial statement, which evidences 
Syngenta AG’s direct ownership and control of its U.S. subsidiaries. 

17. | Syngenta AG also exerts apparent overall control over its U.S. 
subsidiaries’ facilities. For example, in its 2004 Annual Report, Syngenta AG named 
Syngenta Biotechnology, Inc.’s North Carolina facility as Syngenta AG’s “primary center 
for biotechnology research” and stated that Syngenta AG would transfer research from its 
Jealotts Hill facility in the UK to the North Carolina facility. 

18. Syngenta AG routinely shares management employees between its 
Executive Committee and its U.S. subsidiaries. For example, Michael Mack, Chief 
Operating Officer of Syngenta Seeds, Inc., is also a member of the executive committee. 
Mr. Mack’s predecessor, Jeffrey Beard, was also Chief Operating Officer of Syngenta 
Seeds, Inc. as well as a member of Syngenta AG’s Executive Committee. 

19. Finally, in response to Monsanto’s patent infringement action filed against 
Syngenta Seeds, Inc., Syngenta Biotechnology, Inc., and the Golden Harvest Companies, 
for their commercialization of GA21 event, Syngenta AG appointed David Jones, its own 
Head of Business Development, as its spokesperson. 

Facts 

20. Counterclaimant Monsanto is engaged in the development of traits and 
seeds that have been genetically engineered to express new traits. These traits represent 
agronomic qualities, such as herbicide or insect resistance. 

2k Glyphosate is a highly effective, non-selective commercial herbicide that 
kills unwanted weeds as well as the crop plant itself. Monsanto’s glyphosate herbicide is 


sold under the Roundup® trademark. 


A. Development of the GA21 and NK603 Events 
22. DEKALB Genetics Corporation (“DEKALB”) and Rhone-Poulenc Agro, 


S.A. (“RPA”) collaborated to genetically alter corn to make it resistant to glyphosate. In 
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late 1993, DEKALB succeeded in growing transformed GA21 event corn plants resistant 
to Roundup herbicide and developed a glyphosate-tolerant corn line containing this event, 
and named the plant, “GA21 corn line.” 

23. Subsequently, Monsanto developed a second glyphosate-tolerant corn 
event designated as NK603. The NK603 and GA21 events had been the only two 
commercially available events in use for making glyphosate-resistant corn seed. Corn 
seed based on the NK603 and GA21 events cannot be produced without practicing 
United States patents that are owned by or assigned to Monsanto or one of its 
subsidiaries. 

24. | Monsanto has and continues to sell and license its glyphosate-resistant 
corn trait/seed under the distinctive trademark Roundup Ready®. Beginning in 1998, 
Monsanto continuously used the trademark “Roundup Ready®” in the commercialization 
and marketing of GA21 event corn, which continues to the present as a recognized 
commercial success. 

Pi In May of 1999, DEKALB and RPA (now Bayer CropScience) entered 
into an agreement whereby DEKALB would pay royalties to RPA for Monsanto’s past 
and future sales of GA21 event corn containing the nucleic acid construct of claim 11 of 
U.S. Patent No. 5,510,471. Those royalties were assessed against DEKALB and 
guaranteed by Monsanto. That agreement was subsequently amended on three separate 
occasions, whereby RPA ultimately granted Monsanto and Monsanto’s licensees the right 
to make, use, sell, import and export GA21 event corn seed containing the nucleic acid 
construct of claim 11 of U.S. Patent No. 5,510,471 only through the 2004 planting 


season, subject to the continuing royalty arrangement. 
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B. The Roundup Ready® Corn License and Seed Services Agreement 
with Garst Seed Company 


26. In March 1998, Garst Seed Company and Monsanto entered into an 
agreement entitled “Roundup Ready® Corn License and Seed Services Agreement” 
(hereinafter “Garst GA21 Agreement”), which granted Garst a non-exclusive limited 
license to “develop, produce, have produced, and sell” Garst Brand corn hybrids 
produced through “crossing with Corn Line GA-21 or progeny.” This agreement was 
subsequently modified to allow Garst to develop, produce, have produced, and sell corn 
hybrids under the brand names Garst, Agripro, Gutwien, PSA Genetics, and Interstate. 

os Paragraph (b) of Section 3.02, entitled “Distribution of Licensed Corn 
Products,” provides in part: 


Pursuant to Subsection 3.01(a) above, the Licensee may not give, 
sell or otherwise transfer Licensed Corn Product(s) except as 
commercial seed (1) to growers directly licensed by Monsanto for 
their sole use in producing a commercial grain crop, and/or (2) to 
retail dealers for retail sale to growers directly licensed by 
Monsanto for the growers’ sole use in producing a commercial 
grain crop. Licensee may not sell the Licensed Corn Product(s) to 
a wholesale seller. 


28. Under the Garst GA21 Agreement, Garst was required to properly mark 
and display all packages containing licensed corn products. These strictures are found in 
Paragraph (a) of Section 3.03, entitled “Marking of Licensed Corn Products,” which 
provides: 


In conjunction with the use of a Grower Agreement and subject to 
Subsection 3.11(b), Licensee shall conspicuously display directly 
on all packages containing Licensed Corn Products to be sold or 
transferred to permitted third-party growers or customers, the 
following notice, or a notice having the same meaning and effect, 
with the blanks appropriately filled in to the extent such notice is 
applicable in the respective area: 


These seeds are covered under United States patents (To Be 
Provided By Monsanto). No license and/or sublicense is conveyed 
to use these seeds solely by the (purchase/bailment/transfer) of 
such seeds. A license / sublicense under said patents must first be 
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2%. 


obtained from Monsanto Company before these seeds can be used 
in any way. 


Monsanto granted Garst a non-exclusive license to use the Roundup 


Ready trademark. Paragraph (a) of Section 3.04, entitled “Trademark Usage,” states: 


30. 


The Roundup Ready trademark (or another trademark) owned by 
Monsanto shall be licensed to Licensee on a non-exclusive basis 
pursuant to the Roundup Ready® Trademark License Agreement, 
which shall be executed by the parties upon execution of this 
Agreement. Licensee shall conspicuously display said trademark, 
logos and taglines (e.g., “Herbicide Tolerant Com”) in full color 
directly on all seed packages of Licensed Corn Products, as well as 
all promotional and advertising material for Licensed Corn 
Products in the manner set forth in Appendix F and as Monsanto 
may, at its sole and reasonable discretion, notify Licensee from 
time to time. The placement of said trademark and logos shall be 
specified by Monsanto. Each occurrence of said trademark shall 
be accompanied by the following footnote: 


“Roundup Ready is a trademark of Monsanto Company.” 


The Garst GA21 Agreement specified that Monsanto did not grant Garst 


any license not specified in the agreement. Under the title “No Other Licenses,” Section 


3.05 specifies: 


(a) No license is granted by this Agreement, under Monsanto 
Patent Rights (or any other patent right), Monsanto Know-How, 
Biological Materials or Licensed Patent Rights by implication or 
otherwise to make, have made, use, sell, offer to sell, or import any 
DNA or genes or transgenic Zea mays cells, Zea mays plants or 
Zea mays seed other than that produced by Licensee through the 
use of Biological Material. 


(b) No license is granted by this Agreement, under the 
Monsanto Patent Rights (or any other patent right), Biological 
Materials, Monsanto Know-How, or Licensed Patent Rights, by 
implication or otherwise, to make, have made, use, sell, offer to 
sell or import Licensed Corn Products produced from direct 
transformation of Biological Materials or their progeny without the 
prior express written authorization of Monsanto. 


(d) Licensee shal] not be entitled to (i) modify the Gene, (ii) 
modify or use any regulatory sequence contained in the Gene, or 


26 


Case 1:04-cv-00305-SLR Document142 ~~ Filed 10/03/2005 Page 28 of 41 


(iii) insert or cross into any Licensed Corn Product any Non- 
Monsanto Herbicide Resistance Gene which exhibits any in-planta 
activity without the prior written consent of Monsanto, Without 
prejudice to any other remedy available under terms of this 
Agreement, in the event that (i) the Gene or any regulatory 
sequence is modified, or (ii) any other gene (non-naturally 
occurring in Corn) sourced from a party other than Monsanto is 
inserted or crossed into any Licensed Corn Product, Licensee shall 
defend and indemnify against, and hold Monsanto and its 
employees, directors, officers and agents harmless from, any loss, 
cost, liability or expense (including court costs and reasonable fees 
of attorneys and other professionals) incurred from any claim 
arising or alleged to arise out of any licensed corn product 
containing such modified gene, modified regulatory sequence or 
non-naturally occurring gene. 


31. Under the Garst GA21 Agreement, Garst also agreed to cooperate with 
Monsanto to protect its intellectual property rights in the licensed material. Paragraph (c) 


of the “Patent Enforcement” Section 7.02 proscribed: 


Licensee shall cooperate fully in efforts to control grower-saved 
seed and protect intellectual property right for all products for 
which Licensee has obtained, or obtains a license, including, but 
not limited to Licensed Corn Product(s). Such cooperation shall 
include, without limitation, providing information regarding 
whether a suspected infringer is a customer of Licensee for the 
subject licensed product and joining Monsanto in a suit against a 
grower believed to have saved seed, particularly where the 
Licensee has additional intellectual property that it can assert 
against such grower to assist in the abatement of such saved seed. 


Cc. The Roundup Ready® Corn License and Seed Services Agreement 
with the Golden Harvest Companies 


32. In May 1998, the Golden Harvest Companies entered into an agreement 
with Monsanto entitled “Roundup Ready® Corn License and Seed Services Agreement” 
(hereinafter “Golden Harvest GA21 Agreement”), which granted the Golden Harvest 
Companies a non-exclusive limited license to “develop, produce, have produced, and 
sell” Golden Harvest Brand corn hybrids produced through “crossing with Corn Line 


GA-21 or progeny.” 
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33. Section 3.02, entitled “Distribution of Licensed Corn Products,” provides 
in part: 


(a) With respect to the sales of Licensed Corn Products 
hereunder in the Territory, Licensee shall only be permitted to 
distribute and/or sell Licensed Corn Products branded solely under 
the following trademarks or trade name exclusively owned or used 
by Licensee: Golden Harvest. Licensee shall not use any 
trademark of any Third Party in connection with sales of Licensed 
Corn Products other than trademarks associated with non- 
genetically engineered traits present in Licensed Corn Products. 


(b) Pursuant to Subsection 3.01(a) above, the Licensee may not 
give, sell or otherwise transfer Licensed Corn Product(s) except as 
commercial seed (1) to growers directly licensed by Monsanto for 
their sole use in producing a commercial grain crop, and/or (2) to 
retail dealers for retail sale to growers directly licensed by 
Monsanto for the growers’ sole use in producing a commercial 
grain crop. Licensee may not sell the Licensed Corn Product(s) to 
a wholesale seller. 


34. Under the Golden Harvest GA21 Agreement, the Golden Harvest 
Companies were required to properly mark and display all packages containing licensed 
corn products, These strictures are found in Paragraph (a) of Section 3.03, entitled 
“Marking of Licensed Corn Products,” which provides: 


In conjunction with the use of a Grower Agreement and subject to 
Subsection 3.11(b), Licensee shall conspicuously display directly 
on all packages containing Licensed Corn Products to be sold or 
transferred to permitted third-party growers or customers, the 
following notice, or a notice having the same meaning and effect, 
with the blanks appropriately filled in to the extent such notice is 
applicable in the respective area: 


These seeds are covered under United States patents (To Be 
Provided By Monsanto). No license and/or sublicense is conveyed 
to use these seeds solely by the (purchase/bailment/transfer) of 
such seeds. A license / sublicense under said patents must first be 
obtained from Monsanto Company before these seeds can be used 
in any way. 
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25: 


Monsanto granted the Golden Harvest Companies a non-exclusive license 


to use the Roundup Ready trademark. Paragraph (a) of Section 3.04, entitled “Trademark 


Usage,” states: 


36. 


The Roundup Ready trademark (or another trademark) owned by 
Monsanto shall be licensed to Licensee on a non-exclusive basis 
pursuant to the Roundup Ready® Trademark License Agreement, 
which shall be executed by the parties upon execution of this 
Agreement. Licensee shall conspicuously display said trademark, 
logos and taglines (e.g., “Herbicide Tolerant Com”) in full color 
directly on all seed packages of Licensed Corn Products, as well as 
all promotional and advertising material for Licensed Corn 
Products in the manner set forth in Appendix F and as Monsanto 
may, at its sole and reasonable discretion, notify Licensee from 
time to time. The placement of said trademark and logos shall be 
specified by Monsanto. Each occurrence of said trademark shall 
be accompanied by the following footnote: 


“Roundup Ready is a trademark of Monsanto Company.” 


The Golden Harvest GA21 Agreement specified that Monsanto did not 


grant the Golden Harvest Companies any licenses not specified in the agreement. Under 


the title “No Other Licenses,” Section 3.05 specifies: 


(a) No license is granted by this Agreement, under Monsanto 
Patent Rights (or any other patent right), Monsanto Know-How, 
Biological Materials or Licensed Patent Rights by implication or 
otherwise to make, have made, use, sell, offer to sell, or import any 
DNA or genes or transgenic Zea mays cells, Zea mays plants or 
Zea mays seed other than that produced by Licensee through the 
use of Biological Material. 


(b) _—_No license is granted by this Agreement, under the 
Monsanto Patent Rights (or any other patent right), Biological 
Materials, Monsanto Know-How, or Licensed Patent Rights, by 
implication or otherwise, to make, have made, use, sell, offer to 
sell or import Licensed Corn Products produced from direct 
transformation of Biological Materials or their progeny without the 
prior express written authorization of Monsanto. 


(d) Licensee shall not be entitled to (i) modify the Gene, (ii) 
modify or use any regulatory sequence contained in the Gene, or 
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coe 


(iii) insert or cross into any Licensed Corn Product any Non- 
Monsanto Herbicide Resistance Gene which exhibits any in-planta 
activity without the prior written consent of Monsanto. Without 
prejudice to any other remedy available under terms of this 
Agreement, in the event that (i) the Gene or any regulatory 
sequence is modified, or (ii) any other gene (non-naturally 
occurring in Corn) sourced from a party other than Monsanto is 
inserted or crossed into any Licensed Corn Product, Licensee shall 
defend and indemnify against, and hold Monsanto and its 
employees, directors, officers and agents harmless from, any loss, 
cost, liability or expense (including court costs and reasonable fees 
of attorneys and other professionals) incurred from any claim 
arising or alleged to arise out of any licensed corn product 
containing such modified gene, modified regulatory sequence or 
non-naturally occurring gene. 


Under the Golden Harvest GA21 Agreement, the Golden Harvest 


Companies also agreed to cooperate with Monsanto to protect its intellectual property 


rights in the licensed material. Paragraph (c) of the “Patent Enforcement” Section 7.02 


proscribed: 


38. 


Licensee shall cooperate fully in efforts to control grower-saved 
seed and protect intellectual property right for all products for 
which Licensee has obtained, or obtains a license, including, but 
not limited to Licensed Corn Product(s). Such cooperation shall 
include, without limitation, providing information regarding 
whether a suspected infringer is a customer of Licensee for the 
subject licensed product and joining Monsanto in a suit against a 
grower believed to have saved seed, particularly where the 
Licensee has additional intellectual property that it can assert 
against such grower to assist in the abatement of such saved seed. 


The Golden Harvest GA21 Agreement also states that “termination of this 


Agreement shall not relieve the parties of any obligation accruing prior to or upon such 


expiration or termination.” (See id. at § 9.05(a)) 


a0 


On August 11, 2004, Monsanto exercised its right to terminate the Golden 


Harvest Companies’ GA21 and NK603 Agreements, in accordance with Article 11 of the 


license contract. 
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D. Termination of GA21 Use Rights 

40. Pursuant to Paragraph 3.12 of its GA21 Agreements, if during its term 
Monsanto offered its licensees a license to a new corn line that was resistant to 
glyphosate herbicide and notified its licensees of Monsanto’s intent to withdraw GA21 
corn, the licensees agreed to withdraw from the market all GA21] corn within five (5) 
years or less. In 2001, Monsanto notified its customers that production of corn 
containing the GA21 event would halt as of 2003, and offered them licenses to another 
glyphosate-resistant trait, called the NK603 event. Concomitantly with its offer of 
NK603 licenses to seed companies, Monsanto exercised its right under its agreements 
with various seed companies, including Garst and Golden Harvest, to require cessation of 
commercial activity in the GA21 event corn seed five years after notice; all GA21 corn 
would have to be sold by February 28, 2005. 

41. In early 2003, Monsanto sent an additional letter to all Roundup Ready® 
licensed seed companies reminding them that 2003 was the final production year for 
event GA21. Monsanto also extended the deadline to sell any remaining inventory of 
GA21 event Roundup Ready® corn so produced until June 28, 2005. 

42. By letter to its licensees dated March 17, 2004, Monsanto yet again 
informed them of this cut-off, saying that “[n]o production of Roundup Ready [sic] Corn 
(Event GA21) is allowed in 2004 or thereafter.” 

43. In its Amended Antitrust Complaint, Syngenta admits express knowledge 
of Monsanto’s contractual relationships with others under the GA21 Agreement. For 
example, at Paragraph 46, Syngenta alleges, “Monsanto’s typical license with Seed 
Companies (the ‘GA21 License’) for its GA21 glyphosate-tolerant corn trait includes the 
following terms. ... Seed Companies must withdraw all GA21 corn seeds from the 


market after five years, ie, 2005.” (See Syngenta’s Amended Complaint, D.I. 8 at § 46) 
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E. Syngenta AG’s Strategy to Expand Its Presence in the United 
States 


44. As part of Syngenta AG’s aggressive plan to expand its presence rapidly 
in the United States, Syngenta AG purposely acquired several U.S. seed companies that 
occupied a strong position in transgenic and conventional corn seed. 

45. On May 12, 2004, Syngenta AG announced its plan to acquire Advanta, 
which trades under the Garst Seed Company brand. Regarding its acquisition of the 
Garst brand, Syngenta stated, “[t]hese acquisitions underscore our strategy to reinforce 
our leadership position, drive future growth and further enhance shareholder value.” 
Syngenta AG completed its acquisition of Advanta in September 2004, 

46. Similarly, on June 25, 2004, Syngenta AG announced its intent to 
“complet[e] our strategy to develop critical mass in the US corn and soybean seeds 
market, complementing our leading position in crop protection.” To that end, on August 
2, 2004, Syngenta AG announced completion of its acquisition of Golden Harvest Seeds. 

47. At the time of their acquisition, both Garst and the Golden Harvest 
Companies were licensees of GA21 event Roundup Ready® corn. However, Syngenta 
never independently obtained a GA21 license from Monsanto and had no independent 
right to develop, market, sell or license any product containing the GA21 event. 

48. Upon information and belief, Garst and the Golden Harvest Companies’ 
source of germplasm containing the GA21 event was Monsanto and neither Garst nor the 
Golden Harvest Companies have obtained any germplasm with the GA21 event from any 
other trait provider. 

F. Syngenta’s Wrongful Sale of Glyphosate-Resistant Corn 

Containing Monsanto’s GA21 

49. Syngenta AG, in concert with its subsidiaries, has sought to undermine 

and misappropriate Monsanto’s GA21 technology and wrongfully market this GA21 


event technology as its own. 
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51. On May 10, 2004, before Syngenta’s acquisition of Advanta, Syngenta 


and Advanta USA, Inc. entered into a written agreement, pursuant to which Advanta 
agreed to transfer to Syngenta inbred corn lines containing Monsanto’s GA2] event 
licensed to Garst in 1998. In so doing, Garst, through its parent corporation, and in 
concert and combination with Syngenta and others, violated its obligations under the 
Garst GA2] Agreement. 

a2. In a news release dated May 12, 2004, Syngenta AG announced it had 
begun to offer for sale the “valuable [GA21] technology,” which Syngenta claimed 
“further strengthens [its] already broad product portfolio of corn hybrids, traits and crop 
protection products ... in NK ® brand hybrids and through licenses with other seed 
companies. ... [It] enables farmers to control weeds in corn with post emergence 
applications of the non-selective herbicide glyphosate.” 

53. Syngenta is improperly marketing, selling and licensing corn seed 
containing Monsanto’s GA21 event, wrongfully transferred to Syngenta by Garst, under 
the trademark “Agrisure GT Advantage.” Syngenta Participations AG has a registration 
pending for the Agrisure Advantage trademark. 

54. | The Golden Harvest Companies also are improperly marketing, selling 
and licensing corn seed containing Monsanto’s GA21 event under the trademark 
“Agrisure GT Advantage.” 

55. All glyphosate-tolerant corn-seed products sold by Syngenta, Golden 
Harvest, and others under the Agrisure trademark improperly and unlawfully incorporate 


Monsanto’s GA21 technology. 
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60. Syngenta and its subsidiaries have failed to indicate the true source or 


origin of the GA21 event trait contained in their Agrisure GT corn. To the contrary, its 
sales and marketing materials have purposely misled seed companies, retailers and 
growers to believe that the glyphosate tolerance trait, which it sells under the Agrisure 
GT trademark, is a Syngenta product, when it is in truth a Monsanto trait. 

61. Syngenta’s “Agrisure GT Advantage Reference Guide” does not provide 
any reference to Monsanto, any of its trademarks or any other company that may have 
intellectual property rights in GA21 technology. It merely lists its own trademarks, 


including “Agrisure,” as those belonging to “a Syngenta Group Company.” 


Case 1:04-cv-00305-SLR Document142 ~~ Filed 10/03/2005 Page 36 of 41 


62.  Syngenta’s affiliate, the Golden Harvest Company, and its affiliates have 
also improperly and unlawfully sold corn containing sold Monsanto’s GA21 event under 
misleading, different trademarks, in a manner that intentionally misrepresents that such 
products are Syngenta’s intellectual property. 

63. | Asrecently as March 9, 2005, Golden Harvest, through its customer 
representatives, has communicated with present and potentially future customers with 
respect to its alleged ability to “provide or own glyphosate tolerant corn (Agrisure GT)” 


(emphasis added). In particular, Golden Harvest has stated: 


a. “Our partnership with Syngenta will allow us to provide our own 
glyphosate tolerant corn (Agrisure GT) ...” 


b. “Syngenta will continue to provide you with all the Monsanto 
technology products ... including Roundup Ready Soybeans, 
YieldGard corn borer and stacks with Roundup ready [sic], Yieldgard 
rootworm and YieldGard plus products including the triple stacks...” 


Taken together, these statements further mislead consumers by falsely representing that 
Golden Harvest’s alleged glyphosate tolerance event, sold under the Agrisure GT 


trademark, is different from Monsanto’s GA21 glyphosate tolerance event. 


G. Damage to Monsanto 
64. Asa direct and proximate result of the counterdefendants’ illegal conduct, 
counterclaimant Monsanto has suffered financial and irreparable injury to its business, 


property and customer good will, and these injuries are continuing. 
COUNT I: 
REVERSE PASSING OFF UNDER THE LANHAM ACT 
65. | Counterclaimant incorporates and realleges the allegations of Paragraphs 1 
’ through 64 of its Counterclaim as though fully set forth herein. 
66. | Upon information and belief, Syngenta and its subsidiaries and/or 


affiliates, including the Golden Harvest Companies, have obtained corn containing 
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Monsanto’s branded GA21 product, stripped off or failed to display Monsanto’s 
trademarks and instead placed their own trademark(s) on such product, and marketed and 
sold the same without indicating that the true source of the GA21 event is Monsanto. 

67. | Syngenta’s passing off of Monsanto’s GA21 product as its own competing 
“Aprisure” or “Agrisure GT” brands of products is unauthorized by Monsanto and is 
likely to cause confusion, to cause mistake, or to deceive the relevant public, and further 
constitutes a false designation of origin and/or misleading description or representation of 
fact, all in violation of 15 U.S.C. § 1125(a)(1)(A). 

68. By reason of the foregoing, and by so designating falsely the origin of 
physical goods, the counterdefendants have committed the offense of reverse passing off 
under the Lanham Act, thereby causing Monsanto to suffer injury, and violating, and 
continuing to violate, 15 U.S.C. § 1125(a)(1)(A). Monsanto has been and will be 
irreparably harmed and damaged; its remedies at law are inadequate. 

COUNT IT: 
VIOLATIONS OF THE DELAWARE DECEPTIVE TRADE PRACTICES ACT 

69. | Counterclaimant incorporates and realleges the allegations of Paragraphs 1 
through 68 of its Counterclaim as though fully set forth herein. 

70. By the above-identified actions, counterdefendants have violated the 
Delaware Consumer Protection Act, 6 Del. C. § 2531 ef seg., which prohibits deceptive 
business practices. These actions were undertaken in the conduct of trade and commerce, 
and have injured Monsanto in its business and property. Among other actions, Syngenta 
has violated 6 Del. C. § 2532(a)(1) by passing off the goods of Monsanto and its 
subsidiaries or affiliates as those of Syngenta or its subsidiaries or affiliates, has violated 
6 Del. C. §§ 2532(a)(2) and (3) by causing likelihood of confusion or of 
misunderstanding as to the source, sponsorship, approval, certification, affiliation, 
connection or association of Syngenta’s glyphosate-resistant goods; has violated 6 Del. 


C. § 2532(a)(7) by falsely representing that its goods and services are of a particular 
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standard, quality, grade or model; and has violated 6 Del. C. § 2532(a)(12) by engaging 
in other conduct which similarly creates a likelihood of confusion or of 
misunderstanding. 

71. Monsanto has been and continues to be irreparably injured and has suffered 


economic damages as a result of Syngenta’s deceptive business practices. 


COUNT HI: 
FALSE ADVERTISING UNDER THE LANHAM ACT 
72.  Counterclaimant incorporates and realleges the allegations of Paragraphs 1 
through 71 of its Counterclaim as though fully set forth herein. 
73.  Counterdefendants have made several statements of material fact in 
commercial advertising about the nature of the glyphosate-tolerant corn seed products 
and the glyphosate-tolerant genetic trait they are marketing and selling, including but not 


limited to statements: 
a) stating that they acquired the right to practice the GA21 genetic 
event from Bayer CropScience; 


b) stating that they have full rights in the GA21 genetic event; 


c) stating that the GA2] event corn products they are selling were 
developed by them or by an entity or entities unaffiliated with 
Monsanto; 


d) stating that they still have a license or other valid legal authority 
given by Monsanto to provide corn and other seed products 
containing Monsanto proprietary technology; and 


e) implying that they are still authorized licensees of products under 
Monsanto’s trademarks, but that Monsanto is requiring them to use 
other trademarks for such products. 


74. These statements are either expressly or impliedly false and constitute 
false or misleading descriptions or misrepresentations of fact about the nature, 
characteristics, or qualities of said products, all in violation of 15 U.S.C. § 1125(a)(1)(B). 


75. Monsanto being irreparably harmed, its remedies at law are inadequate. 
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COUNT IV: 
TORTIOUS INTERFERENCE WITH A CONTRACT BY SYNGENTA 

76. Counterclaimant incorporates and realleges the allegations of Paragraphs 1! 
through 75 of its Counterclaim as though fully set forth herein. 

77. Counterdefendant Syngenta was aware that Monsanto had a valid, binding 
contract with Garst Seed Company to license GA21 event corn products. That agreement 
prohibited Garst from giving, selling, or otherwise transferring the GA21 event inbred 
corn lines it received from Monsanto to a third party. 

78.  Counterdefendant Syngenta intentionally interfered with Monsanto’s 
GA21 event license agreement with Garst by contracting with Garst’s immediate parent, 
Advanta USA, Inc., for the transfer of the GA21 event inbred corn lines that it had 
received from Monsanto. Syngenta thereby placed Garst in breach of its obligation to 
Monsanto regarding the marketing, licensing, sale, and use of the GA21 event. 

1: Counterdefendant Syngenta’s conduct is without justification. 

80. Monsanto has been and continues to be irreparably injured and has 
suffered economic damages as a result of Syngenta’s intentional interference with 
Monsanto’s GA21 event license agreement with Garst. 

PRAYER FOR RELIEF 

WHEREFORE, counterclaimant Monsanto requests all legal and equitable relief 
as may be recoverable for the foregoing offenses, including: 

a. damages for all injuries arising out of counterdefendants’ unlawful conduct; 


b. an injunction prohibiting the counterdefendants from making, advertising, 
marketing, selling or making otherwise commercially available any corn seed 
containing any traits derived from Monsanto GA21 foundation seeds; 


c. anaward of treble damages and attorneys’ fees, pursuant to 15 U.S.C. § 
1117(a); 


d. _and all other relief as the Court deems just and proper. 
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JURY DEMAND 


Pursuant to Rule 38(b), Fed. R. Civ. P., counterclaimant requests a trial by jury. 
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Scott E. Flick 
John Rosenthal 
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